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k. The Department of the Navy has rovoked concessionaire agreements
. containing rental peyment provisions replacing them with agrsements

' which do not provide for sueh paymente, In addition, payments

¢ acorued under an original agreement are waived anmd mniea received

' from concessionaires are being credited to employee’s/walfare fund,

f These acticns appear to surrender a vested right formerly held by

k. the Government, and go beyond the acope of euthorily granted ofﬁem
g of the Government.

3 Agreement, nmberad H2385«3332 was entered into on Jeptamber 1,
: 1954 betwesn the "Board", reprasentative of the eivilisn employee

E cooperutive association logated at U.S. Haval Ammanition Depot, _

i Hawthorne, Hevada, amd Frank E. Hangon ot al, &lso icwown as lienson's

;  Food Markets, Heno, Nevasla, for the purpose of aperating a grocery

i etore as & concession in the Government lowecost housing unit: for a

- period of five {5) years, with renewsl option. The agresment provides
¥ that the concessionaire will make payuents of $250.00 per month to the
f Govermment in consideration for use of properiy mace availsble, and in
[ addition, provides for payment of one-half of ene percent (1/2 of 1%)
b of gross sales froa oporations for the month wider the agreement, to

¥ be paid the “"Boaré® for welfare and recreational activities that will
¥ benefit the civilian employees.

1 The concessionsire is reqguired to make repaira to the premises

~ only to the extent that the need for repairs is a result of the negli-
b gance, or lack of good faith of the concessionaire, it.s employoe.,, op
' subscontrectors.

3 The "Board® alao entered into szreement aunbered H238e~3339, on
' August 17, 195k, providing for rental payments of 310,00 per month to
be paid to the Governnent for use of Govermment property made aveile
able to Duard I. Avery, conceaslonaire operating e shos repalr shop,
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Land paymost of five percsent (53} of gross re¢eipts mede from operatisns
Fuder the agresment during the month, peyuble to and for use hy the
"Boayd! in welfare and yaoreations] sctivities for civilian employees,
iThe agreencnt is renewadle o & yearly basie, Anencdnent dsted Hay 24,
$1957, states thet the volune of businsas is not of sufficlent welight

} 80 &5 to support certain chligetions Imposed on the sonceseionaire by
Fthe originel agreement, and wince it is considered banefieisl to the

E Lopartment, of tho Navy Lo gontinus the shos repair faoility, the

E original agrewment is &mendsd $o the fullowing axterts

(L Fayment for use of Goverrment proparty redused from 10,00
1o {1400 per month.

(2) Zaymemt of the percantaze on grose reccdpls elimdinated.

(3) All paymente cus or past due unier the sbove us previcusly
required &nd resaining unpald at the date of the amerdmert
aro waived,

fxgept thet the psried for ustice 6f non-ronevel is 33 deys, the
E provieions spplicsble Lo Leruination are idantical to tha&a in agree~

L mont 2233e-3332,

;. By oopy of letter cated June 27, 1958, advice wes received in

E this office stating that an Baployes Services Soard wes officially

| sstablished by the commsnd st Hilb, Howbhorne, Howveds for the purposo

¢ of governdng all civillanm mmpuropria.beﬂ fund asctivitise at that

b station, The letter sbated further that since these {yre operations

- ware now divorced frem Buresu of Yerds and Doqks lsasing and licensing

b directives, ecisting conLrasts were being reveked anl new concessionaire
b mreenents were belny executed conteining no srovision for paywent of

¥ rent to the Governrent and were to be aduinistered in accordsnce with

b Navy Clivilian Personzel Instruction 65. :

i Hevy Civiilan Persormel Instructions {zausd under suthority grented
b Wy 5 UsiieCo 22, contain the over-sll civilian persennel isstructions,
3 proceduros and polisios for the Lapartpent of the Bavy.

el 65, section 3 revised September §, 1947, ests forth the
b policios End proceduves for the Depsrtwent of the Nevy relating to
eperation, distribution of funda, use, supervision and control of
¢ivilisn nomappropristed fund setivitics.

: 1 dn pertinent pert, the foregedng section defines & civilian non-
i :  sppropristed activity &s & morele, welfare, or recrewtions) activity
e established in accordanse with regulstions as dget forth in this section,
. t ot least partizlly supported with ronappropriated funis wnd authorizes
¥ f thres genoral categories of clvilian nonappropristed fund activities:

3 t (1) food and relatei services, (2) welfare, snd (3] recrestional.
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P Imluded in the definition of food services are cafeteriss, lunch

' sounters, canteens, vending mschines, shaps and stores. In sddition,

£ {0 is stated that these services may be operated through the medium of
B sployese food services hoawnds, comprised of resresertatives of saployees
L or emrloyees' groupsp direstly by & food board thyough employment of &
¥ mnager, or Ly an individusl or an organization as a conceasionaire.

t Vhare the cesladon of the food board is to ubilize the services of a

i congessionaire, a negotisted agreement is contemplated, Purther, that
i tlthough food and related services ars Govermmart instrumentalities

t. and are entitled to the privilege of an instrumentality, services opere
i sted by concessionsires are alassed 45 private enterprises, and agquirs
k. none of the status of 2 Govermment instrumentality, and only the faood

£ sorvices board sssumes the oharacteristies of an instrumentality

F envitled vo the immmnities and privileges pertsining thareto.

i 2 § 55.6"‘3 1ists the kinda of miﬁtiﬁﬂ'. i.e. tajloy ’hﬂpﬁ,

j oobhler shops, oto., which should also be placed under sontrol of the
"Pourd" 4if they are authorized and established,

10 UuBele 2687 Suppe V provides in pertinent part that the Sece

- retary of & militsry departnent, when he considers it advantageous to . '

the Unitec Ltates, osu lesse resl or personsl property on sush terms

. 58 he considers will be in the jublie interest, The lesses msy provide,

notwithstanding eection 303b of Title 40, U.iul. or any other provis
sion of lsw, for the maintenance; protecticn, repair or restoretion,

by the leasce, of the property leusecd or of the sntire wnit or instell-
ation where & substential part of it 4s leased, as purt or sll of the
consdderation for the lease. MHoney remtals received by the inited
States directly froa & lsage undey this seoction shall be coverad into
the Treasury as riscellaneous reesipts.

W0 Ueleils 303b requires that leasing of publis property be for a
noney gonsideration anly &nd that rentals therefrom bs dgposited as
misgsllaneous receipts, Inolusion in the lusses provisions for pepair,
alteration, or improvement of such property as & part of the rental

' consideration is prohibited,

“extinent decisions are stated in 15 Comp. Gen, 238, 22 Comp, Oen,
20, 34 Comp. Gen., 207 and 32 Comp. Gens 124,

The use of welfare snd recrestionsl programs 4o improve sorale of
eployeus, partisulsrly In resole an outlying activitiss, is reccg-
nized,  Howsver, nothing is founa &n the luws or regulations which would
indicate that private individusls msy be allowed Lhe uss of Govermaert
property to the degree here fnvolved or that the walfare and recreiw
tion programs may be used to replace or compete with thoae services
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¥ noreslly aveilsble to the surrounding community. Under terus of the
¥ agreemonts, the Governmoent furnishes huildings end fucllities 16 the
g concessionaire and in effect plages private individuale in business

5 with no apnarent risk on thair part., In addition, lnuemugh 28 the

¢ amployess benefit to the extent that the services furnieghed ly the

i eontessionnires are mude available to them At appears thet the mondss
f reseived from the concessioneives based on gross sales should be

¥ covered into the Treasury &s miscellaneous veceipts rether thun to

] the employees! welfare fund,

The validity of the administretive actions appesrs doubbful, bub
£ since Che arex is one in widch adainistrutive sttitudes are becoming

[ (neressingly liberal, and we fimnd no ruling on an idemtical aibmtim,
f the matter 43 forvwirded for consideration.

MAX A. NEUWIRTH

¥ex &, Hewrdreh A
hagSatrrt Clrector

§ Enelosures:

Contract io. N2388~3332
Contract Ho., MZ383«3339
RAD letter of Juns 27, 1958

SEP 15 1959
3139110 ¥, i

Director, Defenss Accounting and Auditing Division

Retwrned, Reletive to the Office decisions referred to in
mmm,mmw the Interisr wvas advised in the
mnmmmshcap Oan, 207, that where the concassisnaire
wvas required by the terms ef a lease--shich the recard
shous to haye been emterad inte on behalf of the United States by
1on in pursumnce of the sot of Jume 17, 1902,
83 aendod«-t0 pay & monthly rental of S parcent ef
gross receipts from cperaticn of the eoncession, with a gusremteed
miniaun rental, his department was without any sathority to terminate

& & tew lease moxe favershlo to the come
sessisnaire yawely decause tlw sentract had becoms wprofitable to
the 1atter, or without sumpsnsating benefits to the United States.
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the decision cmd decision B-1j0226, April 11, 19LL, to the Secretary

act wc
Stat, 535, These dacinunambuodmtlumnmued primiplo 9/35
ofluthtt.ths nmhmmfgrrelhvml_mmk:d/éus(/
2

the Govermman itytogivomyormrendarmrtght
nmdm the Gevermnment under a eontract, HNHowever, on
a subsequen mthourl case the Secretary of the Imterier
s advuad tha facilities required of the lsssee wers no longer
mdodthnlusew%a hnwmmhmrelhwdorfuﬂher
1ability, n-boz h 19, 1945, In the decision appearing in 32 Conp.
Oen, 124, the ttomy Genoral was advised that it has been the censistent
visw of our

Office that funds derived frem the installation and operation

use of ths United States® with‘i/;{thau. of that phrass as
m 3617’ Revised Statutes, U. S. Ce by and, as sach,
ars regquired te be deposited into the Treasury as miscellaneeus receipts,
in the sbsancs of exprass statutory sutherity to the contrary. It was
therein concluded that the funds which had besn received by the Federal
Bursan of Investigation from the operation of vending machines ware re-
quired to be so deposited,

However, in advising tha Postmaster Oeneral in decisien of °
December 10, 1952, B-112840,,32 Comp, Gem, 282, that we would mot
object to ths centinued use of funds received by employes froups of

attention to the fact that the funds darived from the operation of the
vending machines involved in tha abowve decision to the Attorney General
had besn reseived by the Government agency there involved, and it was
stated) .

‘However, in the matter umdder oonsideration it appsars
that sontrastusl arrangements for the installssnt purchase,
installaticon, and eperation of vending machines st various
post offioes were made by postal employse groups with admine
istrative approval, and with the undsrstanding that any
proceeds received by ths employes groupe from the operation
of the machines could be retained by them, While the lesgal
authority of the sdministrative officials to have agreed to
such an arrangement {s doubtful, it has besn comcluded that
this Offtce will interpose no objootion to the continued
use of proceeds derived by employes groups fram the opera-
tiom of such machines for employes general welfare activitias
peonding further soction in the matter by the Congress in the




B-139141-0.X,

form of clarifying legialation as rocmndsd in the repert
of this orﬁna to the Congress of fugust 10, 1919, B-i{S101.*

nﬁchm‘fmn, 1”6’ mw, ; « Cen, 1561,
the Searetary of Commarce was advized that, in the ahsence of Congressiomal
astisn establishing a policy ecncerning profits derived from revenus~
astivitiss of the Govermment, profits derived from the cpera~
tisn of ship's service stores opersted for the Maritime Service might
senkisee o be used for welfare astivities of the trainees of the
Maritime Training Program, and no objesction would be mads to ths transfer
of sush profits to the Acadenmy Chapsl Fund for ssquisition of & chapel,
e decision points out that the Maritime Comiissicn and its successor
agencies which aduinistersd the maritime training program--the Coast
Ousrd and the War Shipping Aduinistration-.possessed smathority te meks
regulations for the camtrol of the training service, and uuspt-fdm
such suthority sppears to be littls different frim that posséssed by

establishmsent of post exchanges, The decision also statas that whils
establistmont of ship's service storas by the regulation cited
therein reascnably may be sald to have been sutherised, considerable
deubt exists whether the suthority to establish the stores would permit
an well the dispossl of the profits therafrom in a msmner which fails

to recognise ths Government's intersst therein--stemming from the fact
the stores wra operated on Government property, rent free, mul
eployess of the Office of Maritime Training, whose salariea are
from sppropriatad funds, participated in the mansgement snd operation
the stores. Howover, the decision concludes that since the situstion
to the profits from the ship?s service storss is not materially

fersnt from those considerad in owr report of Angust 10, 19’&9:1)/-!6101,
to the Congress, we would not, in the sbsencs ef further sction by
Congress, be justified in raleing sy objectisn to the contimwed nss of
the profits derived from the ship's service stores for welfare mnu, }

eiting 32 Comp. Gen. 282 supra,

In the absence of any mrriding regulathn of the Secretary of
Defense, the Sscretary of the Navy must be cansidered to have, as the
Departmsnt contends, the samo gensral suthority to provide by regulatica
for the operation of its shipts sorvice stores and equivalent eivilian
employese welfare corganisations as does the Seoretary of the Avmy for the
operation of its post exchanges. In view thereof, and since we have
taken the pesition that we will not, in the absence of clarifying actiom
by Congress, further press our objections to such oparations, no action
is required at this time with respect te the transastions mti.med in
your mexorandum,

3
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FRANK H. WEITZE]L

Comptroller General
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